Law and Communication Technology
Lessons learned from Norwegian Legal History

Jorn @yrehagen Sunde

1. Introduction

In 1980 David A. Funk, professor in jurisprudence and comparative law at
Indiana University in the US,! published his classic article “Legal futur-
ology: The Field and its Literature.” The article opens with a quote from
1976 by interdisciplinary philosopher and economist Kenneth Bouilding:

Projections into the future, once we leave the realm of celestial me-
chanics, are notoriously unreliable.... Nevertheless, predict we must,
because all decisions are about the future. When we are considering a
rather stable and slow-moving aspect of society like the law, we have to
think about quite long-run futures.?

Funk taught a course in world legal history, an interest that stemmed from
his comparative approach to law. In comparative law, history is a tool to
understand the reason for present differences and similarities between dif-
ferent legal systems. It is this idea of legal history that Funk applied in his
call for legal futurology: “[I]t is useful to use legal history to trace the de-
velopment to date of our laws and legal institutions. But, having done this,
the next logical move is to extend historical trends as far as we can see.”
The problem is that it is very limited how far we can actually see when

' Funk 1997, pp. 643-644.

Funk 1980, pp. 625-633. Many thanks to my colleague Bruno Debaenst for bringing this article to
my attention, and for our conversations on legal futurology.

> Funk 1980, p.625.

4 Funk 1980, p. 627.
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extending the line through past events into the future. The reason is that
the slightest change in one single factor in a line of historical events also
bring change to the entire composition of factors. Hence, predicting more
than the immediate future this way is more entertaining than enlightening.
However, this is not an argument for not using legal history to cast light on
the future developments of law. The future is a much too serious a business
to be left to charlatans looking into a crystal ball, creating media hype on
the future of law. One example is the global hype on a soon-emerging robot
judge in 2016 and 2017:

When American Chief Justice John Roberts recently attended an event,
he was asked whether he could foresee a day “when smart machines,
driven with artificial intelligences, will assist with courtroom fact find-
ing or, more controversially even, judicial decision making”. He re-
sponded: “It’s a day that’s here and it’s putting a significant strain on
how the judiciary goes about doing things”.’

No, the day was not there in 2016, and it is still not eight years later. Hav-
ing studied the results of using ChatGPT on Norwegian law during the
spring of 2024 and being member of a group on the merging of training a
Norwegian language model on law the fall of 2024.° I see no robot judge
emerging in the immediate future. Rather I see great opportunities. Even
more importantly: I see the advantage of learning from previous periods
with large legal change to better understand the changes taking place in
the present. I will hence in my paper, delivered when receiving the Sarton
medal in Gent in November 2023, apply a legal historical rather than the
comparative-historical method prescribed by Funk in 1980, when investi-
gating what changes digitalization will bring to law in the future. The paper
is based on my book on law, communication technology, historical change,
and rule of law, published in 2023.7

My method here will be to investigate the process of historical change in
three phases of Norwegian legal history: 12th and 13th centuries when
written law emerge to dominate over oral law, in the 17th and 18th centu-
ries when printed law replaced written law, and finally the 20th and (as far

5 The Conversation 16 May 2017, https:/theconversation.com/why-using-ai-to-sentence-
criminals-is-a-dangerous-idea-77734 <opened 13 March 2024> See also The Conversation on the
Conversation: https://theconversation.com/global/who-we-are <opened 13 March 2024>

¢ The language model is produced by NorwAl; https:/www.ntnu.edu/norwai/new-language-
models-in-norwai <opened 29. April 2024>

7 Sunde, 2023 1000 ar-.
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as we have come into the) 21st centuries when digital law is about to take
precedence over printed law. I compare these three processes to see what
kind of questions emerge when new communication technology replaces
old in the legal system. I use what is common in the two previous periods
of change to predict what is facing us in the most drastic and accelerated
part of a third period of change characterized by a digitalization of law.

This investigation is focused on Norwegian legal history. It is essential
when investigating the “longue durée” in history to use detailed empirical
studies as a/the foundation for generalization to avoid that the study be-
comes to abstract to have any explanatory force. The downside of using
a particular geographical area is that the investigation is not immediately
transferable to other geographical areas. The intent of this investigation is
hence rather to inspire other investigations on comparable empirical data
than making universal claims on the relationship between law and com-
munication technology. This paper is, however, more like a concluding
chapter than an empirical investigation, which I have carried out in my
forementioned book.

My claim will be that communication technology does not change law in
itself. It is first when other factors of legal change interact and move law in
anew direction, that new communication technology is applied — firstly re-
luctantly — to speed up and make effective the process of change. The new
possibilities offered by communication technology results in a legislation
craze — a regulation optimism that causes large amounts of new legislation.
However, the new communication technology is mainly used to make law.
Governments have historically not taken responsibility for making law ac-
cessible. It is first when new communication technology is used to make
law and make law accessible, that law can become transparent, and a state
of rule of law becomes achievable.

Before moving on to explaining these results of my investigation, it
should be stressed that the effect communication technology has on law
has been studied before. Important contributions to the field are Michael
T. Clanchy’s From Memory to written record — England 1066-1307 from
1979, The Printing Press as Agent of Change from the same year by Eliz-
abeth L FEisenstein, (1979), David J. Harvey’s The Law Emprynted and
Englysshed: The Printing Press as an Agent of Change in Law and Legal
Culture 1475-1642 from 2015, and the recent Government Use of Print —
Official Publications in The Holy Roman Empire, 1500-1600 from 2021
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by Saskia Limbach. However, only Thomas Vesting has investigated the
effect of all the media of law — writing, printing and digitalization — in his
Legal Theory and the Media of Law from 2018. Vesting’s study is, on the
other hand, far more a theoretical study of law than historical.

What [ bring into this research tradition, next to investigating the long lines
in history, is the rule of law approach. Rule of law is a rather late concept,
but rule of law practices emerged already with the centralized government
in the 12th century, if not before. The essence of the practices, and the later
concept of rule of law, can be said to fall under the World Justice project’s
definition: “A durable system of laws, institutions, norms, and communi-
ty commitment that delivers accountability, just laws, open government,
accessible justice.”® No open government, no rule of law. But is the law
really transparent after the legislation craze triggered by the digitalization
of law, creating a labyrinth of law?

2. The first lesson from history: New communication
technology does not change the law alone

My first lesson from legal history is this: New communication technology
is not a driver in legal change. Rather the opposite, since new communi-
cation technology has a tendency to be applied later in a legal context, and
when applied, then with ambiguity. This has been the case when oral law
was replaced by written law, written law replaced by printed law, and with
the emergence of digital law. However, new communication technology
has been adopted with various tempi, with the digitalization of law as the
most speedily process.

Writing in an ancient communication technology. The Code of Hammurabi
from about 1750 B.C. and the extensive Roman Law are examples of how
writing has played a role in law for a long time. Even in the far-out part of
Europe that in the early Middle Ages was known as Norvegi — the way to
the north, or Norway — the technology of writing has a long history. Instead
of Latin letters and parchment, letters from the runic alphabet were carved
in wood or rocks. The very name Norvegi is first found carved in a stone
from about the year 1030.° The runic alphabet was in use in Norway until

https://worldjusticeproject.org/about-us/overview/what-rule-law <opened 7 May 2024>
°  See https://uhs.vm.ntnu.no/en/the-kuli-stone-norways-baptismal-certificate/ <opened 30 April>
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the 15th century.!® However, the year 1000 is about the time when the Lat-
in alphabet started to replace the runic with the extensive Christianisation
of this northern part of Europe.!' It has been suggested that the up till then
orally transmitted law was written already in this century. This is, however,
very uncertain. On the other hand, it is certain that the law was written in
Norway in the 12 century.'> For instance the legislation made in the name
of the infant king Magnus V. in 1163 or 1164 was not only written, but even
partly based directly on the written Canon and Roman law."

The writing of law alone did not imply that written law was regarded as
authoritative. An example of this we find in the Gulathing Law, a compila-
tion of the law applied in the Gulathing province in western Norway, put in
writing in the 12th century. The only complete surviving manuscript dates
back to the midst of the 13th century.'* At this time, there must have exist-
ed several manuscripts of the compilation. The scribe in the 1250s tried to
harmonize the different manuscripts. However, for instance, when writing
the book on family land, he simply gave up and instead wrote two sets of
rules on the same issues, leaving it up to the reader to choose which one to
rely on.”” At a later point, frustration left the scribe writing a comment in
the manuscript to his own text:

Now we have committed to writing (our laws concerning) the defence
of the country but we do not know whether the statement is right or
wrong. But if it is wrong, we shall follow the legal regulations about
our defence duties which we have had before and which Atle explained
to the men in Gulen, unless the king wants to grant us other plans and
we all agree to them.!¢

However, the status of written law would soon change. In 1274 King Mag-
nus VI. the Lawmender issued his Code for the Norwegian realm, which
consisted of written laws, to a large extent made by the king and not a
compilation of previously oral law."” This did not mean the end of oral law

See https://www.khm.uio.no/english/news/found-the-world-s-oldest-rune-stone.html <opened 3
May 2024>

Antonsson, on the use of the runic and Latin alphabet.

12 See the discussion in Helle, pp. 20-23.

Sunde, p. 86. The latter part of this legislation is partly based on the Digest 1.18.14, the Digest
48.9.9, Novellae 4.18.4 and Gratianus C.17 q.4 ¢.29.

4" Helle, p. 11.

15 Robberstad, p. 386 no. 2.

Simensen, p. 209.

17" See Sunde 2014.
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— legal procedure continued to be oral, and still is in Norway today,'® and
customary law played a crucial role both in towns and in the country side
until the 20th century. But written law now proved its quality, and by this
became authoritative. In the 15th century, we even find references to the
code as the holy law book, and the law book is almost treated as a relic that
has the power to provide justice."

A parallell slow process came about when the law became printed. The
printing press was invented during the latter part of the 15th century. How-
ever, printed law was long scarce. Even a major piece of legislation like
Constitutio Criminalis Carolina for the Holy Roman Empire from 1533,
was initially produced in written manuscripts before printed in 1535. In
Norway, now a part of the Danish-Norwegian kingdom, the law was not
printed before the Code of 1274 was updated and printed in 1604.2° In
Denmark, the first piece of legislation was printed in 1537, but not more
than a handful of statutes were still printed before 1600.?' Even between
1600 and the issuing of a Danish Code in 1683 and a new Norwegian Code
in 1687, the main rule was that new legislation was only written by hand
and not printed.

This situation was partly due to a different understanding of legislation,
implying that legislation could be aimed at smaller localities and even
individuals. However, it was also due to scepticism towards printed law.
Hence, printed law imaged written law, and was also signed by hand by the
king to appear authoritative.”?> We even find that judges locally would copy
printed law by hand to make it reliable. Between 1600 and 1660, we find
that no more than 20 percent of all legislation was printed — some years the
number of printed legislations made up over 30 percent of the total amount
of legislation that year, other years 0 percent.?

This would change with the enactments of the Danish and Norwegian
Codes of 1683 and 1687. From then on legislation was less local and less
individual,* it was printed, and printed law was regarded authoritative.

'8 Nylund and Sunde, pp. 208-209.

19 Sunde, 2023 Kongen, p. 252.

Leslie-Jacobsen.

2 Secher 1887-88, pp. 1 (1559), 55 (1562), 109 (1561), 184 (1562), 413 (1569), 420 (1569), and
Secher 1889-90, p. 28 (1578).

22 See for instance Secher 1903 no. 60, 61, 71, 113 s. 96 and 116.

3 Sunde 2023 1000-dr, pp. 160-161.

24 Sunde 2023 1000-dr, pp. 160-161.
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It is symptomatic that when a constitutional assembly met at Eidsvoll in
April and May 1814 to make a Norwegian constitution after the separa-
tion from Denmark, the constitution was drafted by hand, but immediately
printed on a portable, military printing press. This was done both for the
purpose of distribution, but also to meet the expectations that proper law
was printed law.?

Also, the digitalization of law took time to gain authority in Norway, even
if the time span was shorter than for written and printed law. The first aca-
demic articles on digital law were published in Germany after the Second
World War.2® Law was digitalised in the US from the 1950s, but it was
first in the 1970s that full-scale digital search was possible on the digital
legal platform Westlaw.”” It was decided to establish a Norwegian, digital
legal platform called Lovdata in 1981, which has been operational since
1983, and online since the mid 1990s.2® In 2000 it was decreed that digital
publishing of new parliament legislation had the same authority as printed
legislation. Since 2015 Supreme Court rulings were no longer printed and
are only published digitally, and from 2017 the same applied for all new
legislation. In contemporary Norway, no major legal sources are printed,
but only available on the digital platform Lovdata. In 2019, the printing
of the compilation of Norwegian law used by most lawyers and students
ceased. The news was partly received with a shock,?” but it soon wore off,
and in 2024 digital law has the same authority as printed law. And this
year might be a turning point since digital law will from the fall of 2024 be
used to train a Norwegian language model on law. Al-produced digital law
might in some years be the most authoritative law of all.

2 See Sunde 2023 1000-dr, pp. 183-184.
% Pohle, p. 6.

27 Voedisch.

% Stensrud, pp. 73-79

2 Kolsrud.
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3. The second lesson from history: New communication
technology changes the law in interaction with a series of
other factors

New communication technology is not a driver in legal change, but more an
enzyme; it has only consequences for the character of law when interacting
with other factors of change. The process of interaction of these factors of
change in the 12th and 13th centuries when written law replaced oral law,
in the 17th and 18th centuries when printed law replaced written law, and
in the 20th and 21st centuries with digital replacing printed law, is a large
and a complex topic. As stated previously, this article has the character of
being the conclusion of a whole book on the topic. This applies most of all
to this subchapter, where the chains of arguments have to be omitted.

The law can be observed to change all the time. The reason is that law has
a stabilizing role in society,®® and hence it has to keep up with changes
to such an extent that the divergence between law as a normative system,
and life in society as fact, does not cause more unrest than frictionless
interaction. However, not all parts of law change with the same speed.
The Finnish legal philosopher Kaarlo Tuori has adopted a notion of the
different layers of law from the historiographic French Annales School to
explain the character of legal change. On a surface level legal rules change
all the time. According to Tuori, on a middle level, notions of law found in
legal culture change more slowly. Finally, the foundations of law almost
never change.’' This is a normative model that can be used to systematize
observations from Norwegian legal history, where fundamental changes in
law took place in the 12th and 13th centuries, the 17th and 18th centuries,
and the 20th and 21st centuries.

Factors of legal change are many, and they vary with the different layers of
law the change takes place. In Norwegian legal history, the factors that can
be observed have played a vital role in legal change at the foundation level
in Tuori’s normative model of law, are 1) state formation, 2) value foun-
dation, 3) idea of the individual, 4) legislative technique, which again can
best be understood by looking at 4a) concept of time and 4b) mathematical
reasoning. This list of factors of legal change is not at all exhaustive but

39 Tuori, pp. 84, 93 and 108.
3 Tuori, pp. 147-150.
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make up the core. None of these factors alone have the power to cause
fundamental changes in law. We can observe this from the fact that even in
periods of fundamental change in Norwegian law, these factors do not start
to change at the same time. It is first when all the factors are in a process
of transformation that correlates with new communication technology, that
fundamental change takes place. It is hence the interaction between the
factors more than the individual factors that have caused the changes in
Norwegian law at the fundamental level in Tuori’s model.

The state is the political framework for making and applying law. Politics
have to be transformed, for instance into law, and communicated to be
effective. The state and its ability to pursue politics through law is hence
closely linked to communication technology. In Norwegian legal history
a central power able to govern using written law rather than immediate
physical force emerged in the 12th and 13th centuries as the first step in
state formation. In the 17th and 18th centuries, printing made the state able
to produce more law and was thereby able to communicate its politics to
a much larger audience, and on a much more detailed level. Digitalization
made possible the formation of an effective transnational state, like the EU
with which Norway is a semi member through the EEA agreement, com-
municating law over a vast territory and on a detailed level.

The politics of the state, pursued through law, have to be enforced to be
effective. However, enforcement depends on the discovery of violations
or conflicts of law. Discovery risk has throughout Norwegian legal history
been more limited than violations and conflict opportunities. Due to this,
law does not only become effective because of its ability to reach out, but
also because it is sought by the inhabitants. One way this can be achieved,
is by law being based on values that are shared, or can be made to be shared,
with the inhabitants.®? These values are transmitted with communication
technology. Existing value systems are linked to existing communication
technology. In Norwegian legal history, new value systems have hence re-
placed old ones using new communication technology, like the value sys-
tem of the Catholic church in the 12th and 13th centuries introduced with
written communication, and the value system of the Reformation in the
17th and 18th centuries introduced with printed communication, and the
secular values with digital communication in the 20th and 21st centuries.

32 Short on values and law: Tuori, pp. 170 and 228.
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Politics based on value systems regulate, among other things, how individ-
uals relate to other inhabitants, and to the state. The individual is both the
recipient of the regulation and the object of it. The idea of the individual
is hence both shaped by politics and value systems and are decisive for
the politics pursued and the value systems that prevail. In short, with the
Christianisation in Norway, especially in the 12th century, the notion of
the individual changes, because it is the individual that can commit sin
and that can receive salvation, and as a child of God has a right to protec-
tion. With the Reformation, especially effectful in Norway with the pietist
movement from the late 17th century, salvation solely relies on the rela-
tionship between the individual and God, where the individual has to be
active to uphold the relationship. As a consequence the individual also gets
aright to be active, like the right to freedom of speech, next to the right to
protection. With the secular turn in the 20th century, especially effectful in
Norway after 1972 when family law was to a large extent made independ-
ent of religion, all aspects of individual life became solely a question of
this life and not the afterlife. With this development came the right to be in
society on equal terms, like the right to not be discriminated against. We
can say that from taking a step out from the clan in the 12th and 13th centu-
ries, the individual was in the centre of human society in the 20th and 21st
centuries, and has gone from having a right to protection from violation to
aright to act, and finally to be in society on equal terms.

The effect of politics pursued through legislation depends on the reception
of the communication. For law to have the intended effect, the communi-
cation of law must obey to fundamental structures of knowledge. The two
fundamental structures are the concept of time and mathematics.

The concept of time and law have recently been investigated by Andreas
Thier.*> The concept of time is decisive for how information is structured.**
In the 12th and 13th centuries the concept of time went from punctual to
circular,™ and by this, legal rules went from being individual rules to being
linked together to map out a legal field, like the year are made up of months
that follow each other in a specific order. In the 17th and 18th centuries,
the concept of time became linear,*® and legal rules were put into a much
larger system of law, where not only the legal fields were mapped out, but

3 Thier. See also Sunde 2001.

3 Thier, p. 27.

3 See Thier’s take on this concept of time, pp. 29-32.
3¢ See Thier’s take on this concept of time, pp. 32-34.
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the entire legal system in both present and all foreseeable future. With the
relativization of time,*” when the time of the day was separated from the
sun’s position in the sky after 1884, it paved the way for two different, but
linked, ways of thinking. Firstly, the unification of national law, just like
the unification of national time. Secondly, to operate with parallel systems
of law, just like operating with parallel time zones. This is how the trans-
national state operates.

Mathematics can be seen as an ideal of how to create legal certainty in
society, where there are more legal problems than human fantasy possibly
can foresee. By using a mathematical model for legislation, the legal text
can be structure to answer also the questions not directly addressed in the
text. This has been the very key to successful legislation since at least the
Middle Ages.

In the 12th and 13th centuries, algebra became important for structuring
law. By giving a certain situation X a certain content, repeated each time X
appears, law regulating different topics was interlinked, and more was said
with less words. For instance, in the Norwegian Code of 1274, the situation
necessity was given the content of a person being wounded or sick, and
each time necessity appeared in the Code, wounded or sick did not have to
be repeated. More importantly, when necessity appeared in a situation not
regulated by law, the same reasoning could be applied, and the loophole of
the law would be filled with the same law as applied in all similar cases.

In the 17th and 18th centuries, geometry was important for developing
law. In this era of mos geometricus,® law was seen as a mathematical
system, an idea promoted by not at least the mathematician and philoso-
pher Christian Wolf. For instance, from math, we know that the angles in
a triangle always are 180°. If angle A) is 60° and angle B) is 60°, we know
angle C) must be 60°. If we in law know that the action theft is composed
of three equally important facts A) taking someone else’s property, B) in
concealment, to C) enriching yourself or someone of your choosing, we
know that A) taking someone else’s sheep B) from the field at night to C)
sell on the market, is theft. A) can be exchanged with goat, B) with barn at
night, and C) with to cook and eat, but the action will still be a theft when
we put these facts into the equation. Again, we see that the mathematical

37 Thier, pp. 22-23, and see pp. 34-36.
3% Stupp.
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approach means that the loophole of the law can be filled with the same
law as applied in all similar cases.

In the 20th and 21st centuries, algorithms became an important part of
mathematics. An algorithm is simply the linked steps on the road to the
solution to a mathematical problem. In law, it is hence the different if and
so-steps towards the solution to a legal problem. This used to be a question
of a) a legal problem, b) the facts, c¢) the law, d) the subsumption of facts
under the law to find, and e) the legal rule that is the answer to the legal
problem. From Norwegian Supreme Court practice today,* we can see that
the legal problem has to be divided into subproblems like al, a2, and a3.
Each of these subproblems has its facts b1, b2, and b3, with corresponding
law. However, it might be that the law solving subproblem a2 with adjutant
facts b2, has to be related to national law c2a, EU-law ¢2b, and the Europe-
an Human Right c2¢, which increases the number of subsumptions of facts
and law to d1, d2a, d2b, d2c, and d3, and the following legal rules to el,
e2a, e2b, e2c, and e3. First, when this part of the problem is solved, can the
issues under a2 and a3 be dealt with. Legal reasoning can be said to always
have been algorithmically, but the complexity of law within the national
legal systems, and with the parallel legal systems, makes algorithm the
very character of legal reasoning today.

When the political framework, the value foundation, and the understanding
of the rights of the recipients of legislation change together with the legis-
lative technique, the law has to change, and new communication technol-
ogy comes in handy to make new legislation and to communicate it wide
and in detail. This happened when written law replaced oral law, printed
law replaced written law, and when digital law came to dominate in the
20th and 21st centuries.

3 Skotnes, pp. 39-43 and 46.
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4. The third lesson from history: New communication
technology cause a legislative craze.

It is vital to keep in mind that it is not new technology that changes law, but
an interaction between a set of factors, the most essential presented above.
This insight blocks a claim that increase in legal material, for instance,
legislation, is due to computer technology making the legislative process
swifter and less resource-demanding.** The increase is instead due to large
changes in society, and the new technology only makes it possible for the
legislator to keep up with the changes.

As stated above, writing was used in Norwegian law from the 12th century.
From this time former oral law was put in writing, and from the statutes
from 1163/64 we see that Canon and Roman law, which was communicat-
ed in writing, also influenced Norwegian law. At the same time, dramatic
changes in Norwegian society took place, like in the rest of Europe. These
changes pushed for reform of the law.*' Since the only surviving complete
manuscripts of Norwegian regional law were put in writing in the midst of
the 13th century, we can only reconstruct these changes by mainly seeing
how Roman and Canon law was received to reform law.*> What is striking
is that it was claimed by King Magnus VI. the Lawmender in the prologue
that the Code of the Norwegian Realm of 1274, that “[I]t seems to us that
in many places, a full pronouncement could be made in fewer words where
previously it carried on at great length.”** This could of course have been
pure rhetoric, since it is not an unusual justification of legislation. Howev-
er, we can observe that when it was possible to choose between laws on the
same issue from different legal regions of Norway, the less extensive and
most simple legal rule was chosen. On one hand, this is also reflected in
the volume of the Code of 1274 compared to the surviving manuscripts of
the Older Gulathing Law and the Frostathing Law: the two regional com-
pilations of law have respectively 319 and 439 chapters, while the Code of
1274 has about 220 chapters. On the other hand, chapters of law can be of
different lengths. However, we find that the Code of 1274 actually contains

40 See predictions on what computers would do with the legislative process in for instance Ryan, and
in Stoyles.

4 Padoa-Schioppa, pp. 71-72.

4 On such efforts, see Iversen, Sunde 2011 and Vogt.

4 Fridriksdottir, p. 1.

334823_boek_Sartoniana_vol37_2024_BW.indd 47 @ 2/10/2024 15:32



48

fewer words,* as promised in the prologue, especially compared to the
Frostathing Law, much revised with the advice of the archbishop and other
learned men in the town of Nidaros.*

Society does not stop changing due to a new Code of law, and soon there
was a need for updates, changes and amendments to the Code of 1274.
There were issued 1.7 statutes a year in the Norwegian realm from 1280
to 1319. With a less and less strong central power from 1319 till 1389,
the legislative activity decreased to about one new statute every second
year.* New legislation was simply added to the manuscripts with the Code
of 1274, until 1604, when printing as a new communication technology
started to play a role in law. As in the Middle Ages, it all began with an
ambition to make existing laws updated and clear.’ In 1604 a translated
and slightly revised version of the Code of 1274 was published. It was fol-
lowed by new updates, changes, and amendments, compiled and printed in
1643. This continued, and an entirely new Code of law was prepared by the
Danish-Norwegian king for both Denmark and Norway. In 1687, the new
Code of law was issued for the Norwegian part of the Danish-Norwegian
realm, replacing the about 220 chapters of the Code of 1274 with about
1800 articles, and about 65 percent more words.*® This put an ease on new
legislation for a while, with about 20 acts of new legislation issued every
year. By the 1730s, a new code was planned to make the law more clear
and accessible.* The work on the Code never got very far, and at the end
of the 18th century, more than 100 legislative acts were issued every year
to repair the deficits of existing law. The total amount of statues issued
between 1687 and 1814 was more than 4500. In addition came adminis-
trative decrees, which were many times more numerous. Increasingly, it
became more and more difficult to know what was actually the law, and the
first Norwegian parliament, making the Norwegian Constitution of 1814,
decided to have a new civil and a new criminal code of law within a few
years, inspired by French legislation at the time. The criminal code was

4 The Gulathing Law, in the translation of Knut Robberstad from 1981, have 59 374 words without
explanatory footnotes, while the Frostathing Law in the translation of Jan Ragnar Hagland and
Jorn Sandnes from 1994 has 67 415 words including explanatory footnotes, while the Code of
1274 in the Translation of Jo Rune Ugulen Kristanssen from 2024 has 59 002 words including
explanatory footnotes.

4 Hagland and Sandnes, p. xxx.

4 Sunde 2023 1000-dr , p. 144.

47 Hallager and Brandt, pp. 3 — 4.

4 The Code of 1687 had 107 264 words, without explanatory footnotes.

4 Sunde 2007, pp. 121 and 133.
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issued in 1842 but replaced by statutes on different aspects of criminal law
from 1902. The civil code was never completed, and Norway is still today
a country with a code of law from 1687, with only 5 of the about 1800 ar-
ticles applied today, and about 700 supplementary statutes.

The pace of legislation increased with new communication technology but
varies afterwards over time. A new, lasting boost in Norwegian legislation
came in the 1980s with computer technology and digital law. Since 1985
the number of statues issued every year has increased by 30 percent. The
amount of preparatory work accompanying the statutes, and in Norway an
important tool for interpretation, has increased by 50 percent. The com-
plexity of the statutes, measured by inter-legal connectiveness — how a
statute is linked to other statues of law — has increased by 400 percent.
The number of administrative decrees has in the same period increased
with 100 percent. At the same time, the length of each decree on average
increased by an additional 100 percent.® The legislation craze of the 12th
and 17th centuries is repeated. And the reason is the same: Several factors
are causing large changes in society, and there is a significant need for
more law and legal reasoning. That is why there are more legal journals
and more professors in law, and it is why the Norwegian Supreme Court
writes almost twice as long decisions with three times as many references
to legal sources.”’ New communication technology is not the driver in
this process but makes it possible for the legislator to keep up the pace of
political and civic change.

5. The fourth lesson from history: The government does not
necessarily want law to be made accessible through new
technology

New communication technology is in Norwegian legal history applied
by the government to produce law, and not to make law accessible. Even
though there is no tradition for governing by secret laws, it has been very
much up to the inhabitants themselves to find the law. This is, however,
maybe the least true for the 13th and 14th centuries. The Code of 1274 is
preserved in 35 complete manuscripts, and about 50 unique manuscript

0 Sunde 2023 1000-ar , pp. 243-245.
S Nadim, pp. 452-453.
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fragments, from 1300-1350.2 It is usual to reckon that 10 percent of a
medieval manuscript is preserved today. Let us imagine that 20 percent of
the original manuscript containing the Code of 1274 is preserved. In that
case, there has been one manuscript of the Code per 1200 inhabitants in
1350.* Of the preserved manuscripts only two are decorated.” The rest
of the manuscripts are plain, user manuscripts. This might indicate that the
Norwegian king took an interest in having cheap manuscripts produced to
make the law known around the realm. This becomes more likely when we
see that some of the royal decrees from this period are found in a surpris-
ing amount of manuscripts. An example is a ruling by King Hakon V., son
of King Magnus the Lawmender, who clarified a provision in the Code in
1318. It is preserved in 38 manuscripts,” suggesting a spread in the Mid-
dle Ages of between 200 and close to 400 copies.”® This also indicates a
royal desire to distribute law, but we cannot know for certain to what extent
the Norwegian king took the initiative to have legislation copied, using the
new communication technology.

A desire to make law known by using the new communication technology
is at least partly present in the 17th century. As we have seen, statues issued
by the Danish-Norwegian king were to a low degree printed. However, the
Code of 1274 was printed in 1604 on the king’s initiative, and a collection
of statutes was printed in 1643. The only example of governance through
secret legislation is, when the Lex Regia, a constitution for the absolute
Danish-Norwegian monarchy from 1665, was not made publicly known
before 1670, and printed in 1705. This is the exception in a period when
the Code of 1687 is printed, and so are all statutes and decrees. However,
no new edition of the Code of 1687 was printed as part of the royal’s initi-
ative, and no compilation of the thousands of statutes and decrees was put
together. When a statute changed the Code of 1687, there were hence no
editions of the Code reflecting the change. And when a statute was aban-
doned and a new one issued, they both existed in an equally authoritative

2 Rindal, p. 50.

3 Presupposing 500 000 inhabitants in the Norwegian realm, which is the highest possible number.

3 Codex Hardenbergianus at the Royal Library in Copenhangen, Denmark, and Codex
Reenhielmianus in the University Library in Lund, Sweden.

3 Storm, pp. 393, 396, 412, 419, 429, 436, 438, 443, 456, 472, 481, 494, 519, 533, 537, 558, 560,
573, 598, 600, 648, 649, 649, 658, 670, 674, 702, 705, 710, 712, 716, 726, 733, 736, 752,761, 777
and 788.

¢ Depending on if we presume it is preserved 10 and 20 pro cent of the original amount of copies.
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and printed version, and it would be left to the inhabitants to decide what
was the relationship between them.

The Danish-Norwegian king in the 17th and 18th centuries governed by
printed law, but after the first print, it was left to private entrepreneurs to
spread the law in the realm. This was the policy of the absolute monarch,
and it would later be the policy of constitutional Norway after 1814. Be-
cause the Norwegian parliament also took no responsibility for distributing
law beyond the first print. In 1859 it was two newly graduated law students
who, to help other students, collected the articles in the Code of 1687 and
statutes supplementing the old Code of law, in a compilation. It was a pure-
ly private compilation but would be the collection of Norwegian law that
was applied in ministries, courts, law firms, by law students, and found
in public libraries. The Norwegian government published a yearly gazette
from 1877 with all new legislation, but it was so hard to access that many
lawyers over the years graduated without even knowing of its existence.

In 1981 Lovdata was established as a Norwegian, legal, digital platform.
The Norwegian government was a stakeholder in the process, but the plat-
form is owned by a private foundation, and run without public subsidies.
From 2001 the law gazette from 1877 was published at the platform on a
commission, and, together with other major legal sources, freely available
to the public. However, the legal platform is financed by a large amount
of legal sources only accessible behind a paywall. New communication
technology in the 20th and 21st centuries did hence not change the long
practice of publishing law but leaving it to private entrepreneurs to contin-
ue the publishing.

6. The fifth lesson learned from history: The same
technology used to produce law must be applied to make
law accessible

From what is said above, we can conclude that despite the Norwegian gov-
ernment not having taken a general responsibility throughout history for
communicating the content of the law, it has not governed by secret laws.
Firstly, because new legislation has been made publicly known. Secondly,
because private entrepreneurs have been given the permission to use the
new communication technology to make the law more easily accessible.
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During the Middle Ages, this was done by inserting textual features. In the
35 preserved manuscripts of the Code of 1274, we find the use of head-
lines of about 220 chapters to make it easier for the reader to navigate
more quickly through the text. Every chapter is also given a capital letter
with a different colour than the rest of the text for the same reason. In the
text itself, the scribe could draw hands with a finger pointing at the crucial
part of a provision or a central word. The same could be underlined later
by a reader, who also could write comments in the margins of the text to
increase the readers’ understanding of the text.

Also today, the use of this kind of textual features are well known to read-
ers of legal texts. However, this take on the problem of access to law when
the amount of laws increased did not solve the problem after the law was
printed in the 17th and 18th centuries. Instead, different kinds of print-
ed indexes became the tool to secure actual access to law. It started al-
ready in the 16th century with handwritten glossaries with explanations of
terminology, and with references to the provisions in the Code the terms
appeared in. An example is a glossary by Morten Nilsson, city judge in
Bergen 1588-1590 and later appeal court judge in Stavanger 1590-1601.5
He also had a manuscript of the Code of 1274, a collection of additional
legislation, and a collection of court rulings, indicating his desire to access
law by sorting the legal material in different manuscripts. However, what
was really helpful, was the printed index-books that started in 1743 with a
912 pages long volume with the title Alphabetisk register over Danske og
Norske Lov hvortil er foved lovenes articulers loca paralela, samt dertil al-
legeret Konge-loven, Kirke-ritualet, alle kongelige octroyer og fundatzer,
samt forordninger som ere udgivne baade for og efter lovenes publication,
alt til 1740 aars udgang. In this book city judge Otto Jacobsen Bull listed
legal terms alphabetically, and linked them to the article in the Code of
1687, and later legislation. For instance, murder would be linked to article
6-6-1 in the Code on second-degree murder, to a statute from 1697 and one
from 1749 on first-degree murder, and finally to a statute from 1767 on
murder committed by a suicidal to obtain a death sentence, called melan-
choly murder. The edition from 1781, published by Laurits Fogtman, was
in three volumes and on 4560 pages — the legislation craze would never

57

En Dombog med adskillige norske Domme fra det XVI Sec., Bergens Sager iscer angaaende;
https://media.digitalarkivet.no/view/38912/1 <opened 23. May 2024>
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end, and printed volumes with indexes became the solution to the problem
of accessing the huge mass of law.

In Norway, indexing is even today the solution to access large amounts of
law, even after the legislation craze caused by the digitalization of law. The
reason is that the legal digital platform Lovdata is still paper on screen.
That means that when you search for e.g. “co-habitation” on the free online
version, you get about 13 500 hits. Of these are 54 statutes, 167 adminis-
trative decrees, about 8 250 ordinary court rulings, and about 3400 rulings
from the National Insurance Court,*® just to mention the most central legal
sources. If you search in the version of the legal digital platform behind a
paywall, you get about 29 500 hits. All listed according to the type of legal
source, and then chronologically, alphabetically, or according to a very un-
defined and not precise relevance criterion. The technique is very much the
same as used in printed books since 1743, which is no longer of much help
when the legal material is this large. Instead, you find a different technique
applied to digital platforms like VLex,”® WestLaw,*® Lexis Nexis,®' and
PKU-Law.®? The benefit of a legal platform will in the future be that you
go beyond indexing by searching keywords, but instead go in a dialogue
with the machine, telling your story, and hence conducting a contextual
search, like on ChatGPT. The findings will not be listed, but presented as
a mind map, linking the legal sources together. Finally, the result of the
search can lastly be tested in a mute court to see if there are any flaws in
the process.

7. Conclusion

Norwegian society, politics and law are very different today from previous
centuries. For instance, everything from the complexity of legal regulation
to the size of public administration, and on to legal terminology is differ-
ent. However, there are similarities in the response to law being communi-
cated by using new and more efficient and far-reaching technology in the
11th and 12th centuries, the 17th and 18th centuries, and the contemporary

% Sunde 2023 1000-ar, p. 252.

3 https://vlex.com/ <opened 7 May 2024>

8 https://legal.thomsonreuters.com/en/westlaw <opened 7 May 2024>
1 https://www.lexisnexis.com/en-us/gateway.page <opened 7 May>

2 https://www.pkulaw.com/ <opened 7 May 2024>
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situation. All the five lessons we can derive from Norwegian history have
relevance for the contemporary legal situation in Norway today. Law has
already changed because of a series of factors of change interacting with
new communication technology, transforming printed law into digital law.
The change has caused the same legislation craze as when written law re-
placed oral law, and printed law replaced written law. However, the change
is yet not over. The last phase is crucial for the future of the rule of law,
since in the last phase will the accessibility of law be decided. Only when
law is accessible is there a rule of law. This can first be achieved when the
same technology that makes the production and communication of law
more easy and effective, is also applied to make the law accessible. Can
the government rely on private entrepreneurs bailing it out again, or should
the government take action and support the development of digital tools
that can support human decision-makers by sorting laws? In Norway we
will start the legal training of the first Norwegian language model in the
fall of 2024. This might be the beginning of the end of the third period of
large change in Norwegian law that can be linked to new communication
technology.
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